IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ST. PAUL MERCURY | NSURANCE ClVIL ACTI ON
COVPANY, as Subrogee O
STAR VI DEO ENTERTAI NVENT, L. P. NO. 96- 7526

Plaintiff,

V.
ADT SECURI TY SYSTEMS, | NC.,

Def endant .

VEMORANDUM

Br oderi ck, J. Cct ober 16, 1997

Plaintiff St. Paul Mercury |Insurance Conpany ("St. Paul "),
as subrogee of its insured Star Video Entertai nnent ("Star
Vi deo"), has filed a notion for reconsideration of this Court's
Menor andum and Order of August 5, 1997 granting sumrary judgnment
to defendant ADT Security Systens ("ADT"). The allegations in

the instant case and the rel ated case capti oned Newark |nsurance

Conmpany, as subrogee of Star Video Entertai nnent v. ADT Security

Systens, Inc. et al., Civil Action No. 96-3469, stemfromtwo

separate burglaries of videotapes from Star Video's warehouse in
Bristol, Pennsylvania. The burglary in this case took place on
or about August 18, 1996, whereas the burglary in the Newark
action took place over Menorial Day weekend in May, 1995, fifteen
mont hs earlier. ADT installed and mai ntai ned the al arm system at
Star Video's warehouse for both burglaries, and the sane | egal

counsel represents the parties in both actions.



"The purpose of a notion for reconsideration is to correct
mani fest errors of law or fact or to present newy discovered

evi dence." Harsco Corp. v. Zlotnicki, 799 F.2d 906, 909 (3d Gr.

1985). St. Paul nust establish one of three grounds: (1) the
avail ability of new evidence not previously available; (2) an
i ntervening change in controlling law, or (3) the need to correct
a clear error of law or to prevent manifest injustice. Smth v.

Gty of Chester, 155 F.R D. 95, 96-97 (E. D. Pa. 1994). St. Paul

may not submt evidence which was available to it prior to the
Court's grant of summary judgnent. [d. at 97. A notion for
reconsideration is "not properly grounded on a request that a

court rethink what it has already considered.” United States

Fire Ins. Co. v. Aetna Casualty & Surety Co., 1997 W. 28710, *1

(E.D. Pa. Jan. 24, 1997) (citing dendon Energy Co. v. Borough of

d endon, 836 F. Supp. 1109, 1122 (E.D. Pa. 1993)).

St. Paul raises three reasons why the Court shoul d
reconsi der the award of sunmmary judgnent to ADT on St. Paul's
clainms for negligence, gross negligence, and breach of contract.

First, St. Paul contends that "ADT has failed to neet its
burden of establishing that no genuine issues of material fact
exist." The United States Suprene Court has clearly rejected St.
Paul 's contention that ADT had an initial burden of establishing

t he absence of genuine issues of material fact. |In Celotex Corp.

v. Catrett, 477 U. S. 317, 324 (1986), the Suprene Court ruled

that the party seeking summary judgnent nust only informthe

Court of the basis for its notion. There is "no express or
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inplied requirenent in Rule 56 that the noving party support its
notion with affidavits or other simlar materials negating the
opponent's claim" 1d. (enphasis in original). 1In Celotex, the
Suprene Court stated:

According to respondent's argunent, since petitioner
did not "support" its notion with affidavits, sumrary
judgnent was inproper in this case. But as we have

al ready explained, a notion for sunmmary judgnment may be
made pursuant to Rule 56 "with or w thout supporting
affidavits.” 1In cases like the instant one, where the
nonnovi ng party will bear the burden of proof at trial
on a dispositive issue, a sumary judgnment notion may
properly be made in reliance solely on the "pleadings,
depositions, answers to interrogatories, and adm ssions
on file." Such a notion, whether or not acconpani ed by
affidavits, will be "nade and supported as provided in
this rule,” and Rule 56(e) therefore requires the
nonnovi ng party to go beyond the pl eadi ngs and by her
own affidavits, or by the "depositions, answers to
interrogatories, and adm ssions on file" designate
"specific facts showing that there is a genuine issue
for trial."

[We do not think that [our summary j udgnent
jurisprudence] should be construed to nean that the
burden is on the party noving for sunmary judgnent to
produce evi dence show ng the absence of a genuine issue
of material fact, even with respect to an issue on

whi ch the nonnoving party bears the burden of proof.

| nstead, as we have expl ai ned, the burden on the noving
party may be discharged by "show ng" -- that is,
pointing to the district court, that there is an
absence of evidence to support the nonnoving party's
case.

Id. at 324-25. St. Paul, the nonnoving party, did not neet its
burden of designating specific facts in this case show ng that
there was a genuine issue for trial. Mreover, ADI's notion for
summary judgnent clearly inforned the Court of the basis for its
nmotion. ADT's notion for summary judgnent applied the |egal

argunents it raised in Newark to the factual record created by



the parties in St. Paul. Contrary to St. Paul's contention, ADT
did not need to present any affidavits, depositions or other

mat eri al s denonstrating the absence of genuine issues of naterial
fact. |Indeed, as the Suprene Court ruled in Celotex, the court

coul d have entered summary judgnment sua sponte w thout any

subm ssion from ADT, so long as St. Paul was on notice that it
had to cone forward with all of its evidence. Id. at 326. ADT's
notion for summary judgnment plainly put St. Paul on such notice.

St. Paul al so seeks reconsideration of the Court's award of
summary judgnent on the grounds that the ruling is inconsistent
wth this Court's ruling in Newark, where the Court only granted
partial summary judgnent to ADT. St. Paul clains that the
factual records in the two cases are identical. However, as
heretofore stated, the Court granted summary judgnment in this
action because St. Paul failed to raise any genui ne issue of
material fact regarding its allegations that ADT was negligent,
grossly negligent or had breached its contract in connection with
the burglary that gave rise to this action. St. Paul only filed
a one-page response to ADT's sunmmary judgnent notion, which set
forth in full, stated:

Plaintiff incorporates by reference its opposition to

ADT Security Systemis, Inc.'s Mdition for Sunmmary

Judgnent filed in the case captioned Newark |nsurance

Conpany, Inc., as Subrogee of Star Video Entertai nment

V. ADT Security Systens, Inc. at Cvil Action No. 96-

CV- 3469 as though the sane were set forth herein at
| engt h.

As the Court explained in its August 5th Menorandum



St. Paul, the non-noving party, did not by affidavits,
depositions, answers to interrogatories or adm ssions raise a
genui ne issue of material fact concerning its clains for

negl i gence, gross negligence, or breach of contract in this case.

St. Paul failed to provide any evi dence whatsoever concerning the
second burglary of Star Video's warehouse in Bristol,

Pennsyl vani a on or about August 18, 1996. The materials
submtted in the Newark case only concerned the first burglary of
Star Video's warehouse, not the second burglary. Just because
this Court ruled in Newark that Newark |nsurance Conpany had

rai sed genuine issues of material fact regarding its clains for
negl i gence, gross negligence, and breach of contract in
connection with the May, 1995 burglary in no way supports a
simlar finding in this action, which involves a separate
burglary that took place fifteen nonths |ater.

Finally, St. Paul has submtted deposition testinony for the
first time in an attenpt to denonstrate the exi stence of materia
facts concerning St. Paul's clains that ADT was al so negligent,
grossly negligent and in breach of contract in connection with
the second burglary in August, 1996. The Court, however, cannot
consi der evidence that was available to St. Paul prior to the
Court's award of summary judgnent, and St. Paul makes no attenpt
to show that these depositions are "newy di scovered evidence."
Smth, 155 F.R D. at 96-97.

In summary, St. Paul has failed to present any reason to

justify altering or anending the Court's award of summary
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judgnent to ADT on St. Paul's clains for negligence, gross
negl i gence, and breach of contract. Accordingly, the Court's
Menor andum and Order of August 5, 1997 will remain in full force
and effect. The renminder of the Court's Menorandum and Order of
August 5, 1997, awarding summary judgnent to ADT on St. Paul's
breach of inplied warranty and New Jersey Consuner Fraud Act
claims, will also remain in full force and effect, as St. Paul
has not noved for reconsideration of those rulings.

An appropriate O der follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ST. PAUL MERCURY | NSURANCE ClVIL ACTI ON

COVPANY, as Subrogee O

STAR VI DEO ENTERTAI NVENT, L. P. NO. 96- 7526
Plaintiff,

ADT SECURI TY SYSTEMS, | NC.,
Def endant .

ORDER

AND NOW this 16th day of October, 1997, upon consideration
of St. Paul's notion filed August 11, 1997 for reconsideration of
this Court's Menorandum and Order of August 5, 1997; after
reconsi deration, the Court having determ ned for the reasons set
forth in the Court's Menorandum of this date that St. Paul has
failed to present any reason to justify altering or anending the
Court's Menorandum and Order of August 5, 1997,

I T 1S ORDERED: The Court's Menorandum and Order of August
5, 1997 shall remain I N FULL FORCE AND EFFECT.

RAYMOND J. BRODERI CK, J.



